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Local Agency Formation Commission 105 
East Anapamu Street 
Santa Barbara CA 93101 

Assembly Bill 361 - Teleconference Participation at Commission Hearings 

Dear Members of the Commission: 

RECOMMENDATION: 

Hold a hearing pursuant to Government Code § 54953(e)(l)(A) & (B) and consider 
determination that 1) local health officials recommend social distancing to reduce 
transmission of COVID-19 and 2) as a result of the declared pandemic emergency, requiring 
in-person attendance at Commission hearings presents an imminent risk to the health and 
safety of attendees and, therefore, Commission meetings may be held via teleconferencing 
pursuant to Government Code § 54953(e)(2). 

DISCUSSION: 

On November 4, 2021, the Commission determined, pursuant to Government Code 
section 54953(e), that there were sufficient grounds to allow teleconference participation 
at Commission hearings. The grounds were that due to a declared state of emergency: 
1) the County Health Department recommended physical distance to reduce the risk of
contracting COVID-19 and 2) requiring in-person attendance at Commission hearings
presented an imminent risk to the health and safety of attendees.

Social Distancing Recommendation. The County Health Officer continues to recommend 
social distancing to reduce the risk of transmission of COVID-19. On February 16, 2022, the 
County Health Officials issued a social distancing recommendation entitled "HEALTH 
OFFICALS AB 361 SOCIAL DISTANCE RECOMMENDATION." (Attachment A.) This 
recommendation is still in effect. 

Imminent Risk to Health & Safety of Attendees. The Commission previously relied on 
evidence cited in County Health Officer Order No. 2021-10.5, October 5, 2021 to determine 
that requiring in-person attendance at Commission hearings presented an imminent risk to 
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the health and safety of attendees. The Order was primarily directed at requiring Face 
Covering of all individuals while at "Indoor Public Settings;" however, the evidence cited in 
the Order was found by the Commission to be sufficient to determine teleconferencing was 
warranted.  

County Health Order No. 2021-10.5 was superseded and replaced by Order No. 2021- 10.6, 
November 4, 2021, superseded by Order No. 2021- 10.7 on December 3, 2021, Order No. 
2021- 10.8 on January 2, 2022, Order No. 10 on February 1, 2022, and Order No. 2022- 10.1 
on February 16, 2022. The newest Order rescinds the need for face covering in Santa Barbara 
County. The new Order can be found here: Health Officer Orders – County of Santa Barbara 
(publichealthsbc.org). As of March 3, 2022, the COVID-19 community transmission level is 
categorized as “High” in California and Santa Barbara County by the Centers for Disease 
Control & Prevention (CDC). As of March 18, 2022, the County has a case rate of 5.07 per 
100,000 and a test positivity of 2.5%. The CDC continues to recommend fully vaccinated 
individuals wear a face covering in public indoor settings in areas with Substantial or High 
community transmission rates. 

30-Day Determination. It is noted that the Commission's determination is being made more 
than 30 days after teleconferencing was last authorized. This is not in strict compliance with 
Section 54953((e)(3), which requires "the legislative body shall, not later than 30 days after 
teleconferencing for the first time ... and every 30 days thereafter ... " make the required 
findings. Counsel's opinion is that use of the word "shall" in this context is "directory" rather 
than "mandatory." This distinction was observed by the United States Supreme Court in 
Gutierrez De Martinez v. Lamagna, (1995) 515 U.S. 417, 434 n.9, when the Court stated:

"Though 'shall' generally means 'must,' legal writers sometimes use, or misuse, 'shall' 
to mean 'should,' 'will,' or even 'may.' See Mellinkoffs Dictionary of American Legal 
Usage 402-403 (1992) ('shall' and 'may' are 'frequently treated as synonyms' and their 
meaning depends on context); B. Garner, Dictionary of Modern Legal Usage (939 2d 
ed. 1995) ("[C]ourts in virtually every English-speaking jurisdiction have held - by 
necessity - that shall mean may in some contexts, and vice versa."). 

Designating a statute as "directory" or "mandatory" does not refer to whether a statutory 
requirement is permissive or obligatory; rather, it denotes whether failure to comply with a 
particular procedural step will or will not have the effect of invalidating the governmental 
action. (City of Selma v. Fresno LAFCO (2016) 1 Cal.App.5th 573, 584.) Failing to comply 
with a directory statutory time line will not invalidate an action. (Ibid.)  

Finding the AB 361 30-day provision to be directory is not inconsistent with the legislative 
findings, which mention but offer no rationale for the provision. Further, AB 361 does not 
apply the requirement to state agencies covered by the bill. Finally, finding the provision to 
be directory does not undermine the essential purpose of the urgency legislation, which is 
to allow legislative bodies to safely hold public meetings in a declared pandemic.  

The practical problem many local legislative bodies are experiencing is they often meet 
monthly and, on a regular basis, more than 30 days will pass between regular meetings. If 
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exceeding the 30-day timeline absolutely prohibited an agency from renewing the AB 361 
teleconferencing, agencies would have to call special meetings in the interim for the sole 
purpose of revisiting the AB 361 determination. Or, if an agency for some reason cannot 
meet within 30 days of its last meeting, then the agency would be faced with the anomalous 
result of having to conduct an in-person meeting to determine if its meetings should be 
conducted via teleconferencing for safety reasons. Surely, this was not the intent of the 
legislature.  
 
If the Commission approves the continuation of teleconferencing under AB 361, it will  
have adopted this interpretation of the statute. 
 

Attachments: 

Attachment A: HEALTH OFFICALS AB 361 SOCIAL DISTANCE RECOMMENDATION, 
dated February 16, 2022 

Please contact the LAFCO office if you have any questions.  

Sincerely,  

 
 Mike Prater 

Executive Officer 
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